
Ex Parte: The Magaliesberg Protection Association and the MEC for the 
North West Department of Agriculture, Conservation and 
Environment 

In Re:  Environmental authorisation for the Kgaswane Country Lodge 

MEMORANDUM 

 

1. As promised, herewith a brief outline of the prospects of success of taking the 
MEC's decision to dismiss the appeal lodged by the Magaliesberg Protection 
Association (“MPA”) on review to the High Court.  

2. Before dealing with the prospects of success directly and in order to understand 
the parameters of review proceedings, it is worth re-emphasising the distinction 
between review and appeal:-  

2.1. Appeal proceedings (such as those brought by the MPA against the 
decision of the Head of Department ("HoD") to grant the developer 
authorisation to continue with the development) are appropriate when it 
is thought that the decision-maker came to a wrong conclusion on the 
facts or the law. They are concerned with the merits of the case, 
meaning that on appeal the MEC is entitled to declare the HoD’s 
decision right or wrong. (See Hoexter, Administrative Law in South 
Africa, p104)  

2.2. By contrast, review proceedings (in terms of which the MEC’s decision 
would be assessed by the Court) are not concerned with the merits of 
the decision but whether it was arrived at in an acceptable fashion. (See 
Hoexter, supra) 

3. Although in practice, it is often difficult to separate the merits from the rest of the 
matter, since a court cannot effectively judge the legality of the decision without 
considering its merits as well (see Hoexter, supra, p106), it is important to bear 
the distinction in mind for the purposes of assessing the prospects of success of 
the proposed review of the MEC’s decision.  

4. For the MPA to succeed in reviewing and setting aside the MEC’s decision, it will 
not suffice for it to show that the MEC’s decision was wrong, for example, in his 
conclusion that the mitigation measures contained in the Environmental 
Management Plan submitted on behalf of the developer was adequate. Rather, 
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the MPA will have to show that there is no rational basis justifying the MEC’s 
decision between the information presented to him and the conclusion he 
eventually arrived at. (See Carephone (Pty) v Marcus NO & Others 1999 (3) SA 
304 (LAC))  

5. The appeal submitted by Cameron Cross Inc on behalf of the MPA was based on 
the following grounds: 

5.1. firstly, that the public participation process surrounding the application 
made by Kgaswane Country Lodge for environmental authorisation was 
flawed in that the MPA as a key interested and affected party was not 
notified or consulted with regards to the application;  

5.2. secondly, that the report submitted in support of the application was 
inadequate in that insufficient detail and information was provided to 
enable the North West Department of Agriculture Conservation and 
Environment (“the Department”) to make an informed decision as to the 
impact of the development on the environment;   

5.3. thirdly,  that the mitigation measures proposed were not site specific but 
generic in nature and inadequate;  

5.4. fourthly, that the development is located in a “protected area” by virtue of 
its status as the “Magaliesberg Protected Environment” (“MPE”) for the 
purposes of the National Environmental Management Protected Areas 
Act 57 of 2003 (“NEMPAA”) and accordingly the authorization of the 
development is contrary to the environmental integrity and planning for 
this area; and  

5.5. lastly, that there are numerous contradictions and discrepancies in the 
documentation provided to the Department in support of the application.  

6. The first three grounds of appeal were summarily dismissed by the MEC with 
very few reasons save that in his view: 

“the public participation process followed in this matter was in line with the 
procedure to be followed and stipulated in GNR 28753 of 21 April 2006”; 

“the information submitted to the department was sufficient for the decision maker 
(Mr Moremi) to conclude that the activity may be rectified based on the 
information at hand”;  
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and 

“the mitigation measures contained in the report and Environmental Management 
Plan is adequate”. 

7. Whilst there may well be arguments that the MEC’s dismissal of the MPA’s first 
three grounds of appeal was unreasonable in that there is no rational basis for 
the conclusions reached in the sense contemplated in the Carephone decision 
referred to above, in our view, the success of the contemplated review 
proceedings is more likely to turn on the MEC’s dismissal of the fourth ground of 
appeal, namely, that the development is inconsistent with the environmental 
integrity and planning for the Magaliesberg Protected Environment. 

8. As to this ground of appeal, the MEC stated that 

“the development is in line with eco-tourism in this area and that the authorization 
for this development was done in the light thereof”  

and that  

“the impacts on the environment can be managed in a sustainable way”. 

9. In our view the determining factor in the contemplated review proceedings will be 
the extent to which the MEC’s aforesaid conclusion was inconsistent not only with 
the current status of the area as a protected area in terms of the NEMPAA but 
also the Environmental Management Framework (“EMF”) for the Magaliesberg 
Protected Environment adopted by the Department on 17 March 2009. It will also 
have to be demonstrated in the review, that the MEC was required to take the 
protected area status of the area and the EMF into account in his consideration of 
the application for environmental authorisation for the Kgaswane Country Lodge 
and that he failed to do so or to do so adequately. 

10. We have not yet examined the relevant legislation or the EMF in detail and 
therefore cannot express a view on the extent to which the MEC’s decision was 
inconsistent with the protected area status of the area or the EMF. 

11. As far as the EMF is concerned, however, having regard to regulation 69(1)(b) of 
the Environmental Impact Assessment Regulations, 2006 read with section 
24(4)(i) and 24G of the National Environmental Management Act, 1998 
(“NEMA”), it is our view that the MEC was required to take the EMF into account 
in his decision. 
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12. The fact that the EMF for the MPE was only adopted by the Department on 17 
March 2009 and thus after the HoD made his decision on 9 March 2009 does not 
affect our view in this regard. This is due to the fact that the appeal submitted by 
the MPA in terms of section 43 of NEMA is in the nature of a “wide appeal” 
meaning a complete re-hearing and fresh determination on the merits of the 
matter. (See Baxter, Administrative Law, p256) 

13. Should a review court find that the MEC’s decision was inconsistent with the 
protected area status of the area and the EMF and should it further find that the 
MEC was obliged to take these factors into account in his decision and that he 
failed to do so (which, insofar as the EMF is concerned, is suggested by the fact 
that no reference is made to the EMF in his decision notwithstanding that both 
the existence of the EMF and the incompatibility of the development with the 
EMF was brought to his attention in the MPA’s appeal), there are reasonable 
prospects of review proceedings succeeding.  

14. The views expressed here are provisional in that the record containing the 
documents upon which the MEC made his decision will only be revealed once 
review proceedings are initiated. A more comprehensive view on the prospects of 
success of the review of the MEC’s decision will only be possible at that stage. 
The record may also reveal additional grounds of review upon which the MEC’s 
decision may be challenged. 

15. Should the MPA ultimately be successful in review proceedings, although the 
court is empowered in terms of section 8(1)(c) of the Promotion of Adminsitrative 
Justice Act, 2000 (“PAJA”) to substitute the MEC’s decision with its own or vary 
or correct the MEC’s decision, it may only do so in exceptional circumstances. 
Although PAJA does not specify what sort of cases might be exceptional, the 
court is likely to substitute the MEC’s decision with its own where the end result is 
a foregone conclusion and it would be a waste of time to remit the decision to the 
MEC, where further delay would cause unjustifiable prejudice to the MPA (or 
other interested and affected parties) or where the MEC has exhibited bias or 
incompetence to such a degree that it would be unfair to expect the MPA to be 
bound by his decision again. (See Johannesburg City Council v 
Administrator,Transvaal 1969 (2) SA 72 (T) as quoted in Hoexter, supra, p 485) 

16. In the present case, however, it is our view that a review court is more likely to 
remit the matter back to the MEC for reconsideration, which it may do “with or 
without directions” (See PAJA, section 8(1)(c)(i)).  

17. Whilst it is impossible to speculate what such directions may be, it seems likely 
that if the review succeeded on the basis that the MEC ought to have taken the 
protected area status of the Magaliesberg and the EMF into account in his 
decision, that he would be required to reconsider the matter in light of these 
factors. 
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18. Notwithstanding the inconsistency of the development with these factors, 
however, it is our view that it is unlikely that the MEC in his reconsideration of the 
matter will at this stage of the development order that it be demolished and the 
area rehabilitated. Considerations such as the fact that the development has 
been completed and thus the damage to the environment caused by the 
development has already taken place and the perceived socio-economic benefit 
of the development are likely to militate against any decision to refuse permission 
to the developer to continue with the development. 

19. In our view, the success of the review will more likely be in the MEC being 
compelled to consider the development in the context of the environmental status 
of the area and (hopefully) imposing certain restrictions on the development 
which will mitigate its impact on the Magaliesberg. 

20. Having outlined the prospects of success of review proceedings against the 
MEC’s decision, the question of costs also demands consideration.  

21. As regards the likelihood of an adverse costs order being made against the MPA, 
since the review sought by the MPA is concerned with the proper interpretation of 
the relevant provisions of the NEMA and the NEMPAA, which ultimately give 
effect to the environmental rights contained in Section 24 of the Constitution, it is 
unlikely that the MPA would be ordered to pay the costs of a review application 
even if it is unsuccessful. This is because, as a general rule in constitutional 
litigation, an unsuccessful party against the state ought not to be ordered to pay 
costs. (See Trustees for the time being of the Biowatch Trust v Registrar, Genetic 
Resources and Others 2009 (6) SA 232 (CC) and Landev (Pty) Ltd v Black Eagle 
Project, Roodekrans and Others at para [15] Unreported case (No: 6085/07) 
South Gauteng High Court 1 March 2010. See also section 32(2) of NEMA which 
provides a further reason why the MPA is unlikely to be ordered to pay costs in 
the contemplated review proceedings.) 

22. Whilst certain costs may be recovered by the MPA if it were to be successful in 
the contemplated review proceedings, substantial costs will nevertheless be 
incurred in bringing the review. A rough estimation of the likely cost is as follows: 

22.1. Preparation of notice of motion and founding affidavits:  

3 - 5 days 

22.2. Perusal of record and preparation of supplementary founding affidavit:  

2 - 4 days   
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22.3. Perusal of answering affidavit and preparation of replying affidavit: 

2 – 4 days 

22.4. Preparation of heads of argument for application: 

2 – 4 days 

22.5.  On arguing application: 

1 day 

22.6. Total: 10 -  18 days 

23. Junior Counsel’s rates vary between approximately R12 000 and R18 000 per 
day and Senior Counsel’s rates vary between approximately R24 000 and R32 
000 per day. It is typical for the Junior counsel to prepare most of the affidavits for 
settlement by the Senior Counsel and for the Senior Counsel to argue the matter 
in court. Thus in the present matter it is likely that the Senior Counsel’s time may 
be limited to between 6 and 8 days. 

24. These rates do not take into account any time spent by the attorney and also do 
not take into account any reduction of rates which may be negotiated between 
the MPA and the legal team. Should we be briefed in the review, we would be 
amendable to reduce our fees by 50 per cent.  

25. Should the MPA decide to proceed with review proceedings, such proceedings 
must be launched by mid July 2010 but certainly no later than 5 August 2010. 
This is based on our instructions that the letter containing the MEC’s decision is 
dated 19 January 2010, although it was only received by the MPA on Friday 5 
February 2010. Section 7(1) of PAJA requires that proceedings for judicial review 
must be launched no later than 180 days after the MEC has decided the appeal – 
being the “internal” remedy contemplated in NEMA. 

26. We trust this memorandum is of assistance and look forward to your further 
instructions. 

Paul Kennedy SC 
Peter Lazarus 
27 April 2010 
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